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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In the Application of : 



Filed: October 28, 2003 
For: Cleansing Pad 

MS Amendment 
Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 



I, Michael Popovsky, depose and say: 

1. I am the co-inventor of US Patent Application Serial No. 10/696,069 
and submit this declaration pursuant to 37 C.F.R. § 1.132 for consideration 
by the US Patent and Trademark Office in connection with this application. 

2. In connection with this Affidavit, I have read US Patent No. 5,995,417 
to Taylor as well as the Amendment and Request for Continued Examination 
dated May 15, 2007, 

3. I understand the Taylor Patent to teach a cleansing product made by 
first creating a liquid cleansing composition in a solvent (water, alcohol or 
glycol) and then heating that liquid composition to a temperature above the 
boiling point of the solvent (to remove the solvent) and thereby create a 
solid waxy composition. 



Michael Popovsky et al. 
Serial No. 10/696,069 



Group Art Unit 3723 
Examiner Chin 



1,132 Affidavit of Michael Popovskv 
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1.132 Declaration of Michael Popovsky 
Application Serial No. 10/696,069 
Docket No: 548-001 

4. Cleansing pads of the present invention are infused with a melted form 
of a solid cleansing agent, a pourable soap, that (i) melts when heated to a 
temperature of from about 120°F to about 160°F and (ii) solidifies in 
essentially the same form and composition when allowed to cool below 
120°F. These cleansing pads are sold under the tradename Spongeables®. 

5. Heating the solid cleansing agent (pourable soap) used in 
Spongeables® to above 212°F (the temperature taught by Taylor as a 
necessary drying step) will negatively impact aesthetics, resulting in a 
product that is not commercially acceptable. Among other things, heating 
the pourable soap base above 170°F causes the soap to darken - rendering 
it cosmetically unappealing. Additionally, heating the pourable soap base 
above 170°F will undesirably change the fragrance characteristics. 

6. By using a process in which a solid pourable soap is melted to a 
temperature of from about 120°F to about 160°F, infused into a sponge, and 
then allowed to cool, we have produced sponges that have a ratio of soap to 
sponge of greater than 10:1. The ratios for several commercial 
Spongeables® products are as follows: 



DAISY 

DUCKY (YELLOW) 
3+ SQUARE 
WHITE ROSE BAR 
AMOEBA 

PEDI SCRUB BUFFER 



Sponge 
8 grams 
8 grams 
2 grams 
8 grams 
4 grams 
4 grams 



Sponge + Soap 



100 grams 
100 grams 
60 grams 
120 grams 
70 grams 
90 grams 



Ratio 

11-5 

11.5 

29.0 

14.0 

16.5 

21.5 
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1.132 Declaration of Michael Popovsky 
Application Serial No. 10/606,069 
Docket No: 548-001 

7. Because of the ability to achieve soap:sponge loadings of at least 
10:1, many Spongeables® products can be used for more than 30 baths or 
showers. A photograph of one such product as sold is attached: 




8, Attached are press clippings from Womens Wear Daily and 
Euromonitor describing the commercial success of Spongeables® products. 

9. The foregoing statements are made of my own knowledge and are 
true. I have been warned that willful false statements and the like are 
punishable by fine or imprisonment, or both, and that such statements may 
jeopardize the validity of the application or any patent issuing thereon. 

Further Affiant says not. 



Dated : 
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Spongeabies Aim to Soak Up Bath Sales 

NEW, YORK — A tack of innovation in the bath category has re- 
sultiEktih tepid sales ■ 

Sales in prestige remained flat whi le sales in mass doors 
sank 5 percent to^lz& mUlion 
weel peritKi ended Oct IS, accord! riglo AONicisehJ ' 

Hoping to turn the tide is a new tine called Spongeabies, 
Spongeabies are sponges inftised with natural glycerin and 
olive oil-toed soap. The soap lasts for about $0 showers, ac- 
cording to Blaine Binder.: : exe^iM 
SpongeTeeh :fnc* v i found a way to create Spdiigeables because 
my five-year-old son was going through a iol of expensive show- 
er gel and 1 thought there had io b% a way tS make ^ soap lastf 
said Binder. ^ 

Spongeabies offer more than just soap in a sponger The in- 
gredients combine exfoliation, cleansiiigjandmas^n^ 

First produced last November, Spongeabies have already 
been successful at upscale merchants such asv Henri Bendel. 
Nordstrom, Marshall Field's and Saks Mfth Avenue Specially 
chains including Pure Beauty and Beauty ; First also picked up 
the sponges, which retail for $35 for the 30-shower version or 

$5 fbr a seven-shower 



4 
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Critical Mass 

By Faye Brookman 



travel size. 

According to Bin- 
den exposure through 
premium hotels such 
as The Venetian in 
Las Vegas has also 
helped build consum- 
er interest. Industry sources estimate sales could exceed $25 
million withi n the next year. 

Tlie company upped its distribution capacity and i| broad- 
ening distribution to include Ulto< Fred Meyer and Bristol 
Farms, Last June. Binder unveiled Spongeabies to mass mer- 
chants at the National Association of Chain Drug Stores 
Marketplace meeting. Retailers singled out the line as one of 
the show's standout items* 

"Spongeabies was one of the most unique products at that 
show/ r said Kathy Vanek, category manager for Snyder's Drug 
in Minnetonka, Minn. 

She especially liked the fact that the sponges can be cut into 
playful shapes for children. Also, there are many scents, in- 
cluding lavender, fig. grapefruit and jasmine. According to 
Binder, the soaps can be produced for proprietary labels 

While the bath category has been challenging for many retail- 
ers, the accessory portion of sales has helped boost margins 
What retailers also like about Spongeabies is the combination of 
being a soap and a loofah. Spongeabies are merchandised in a 
variety of vehicles including an inline display and a floor stand. 



http://www.spongeables.com/web/news/company/(7)%20WWDrev-2004.jpg 
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By M o3V Prior and Andrea N agel 

SAN FRANCISCO - Love was in the air at the ECRM 
Cosm erics, Fragrance and Bath Conference held here 
this week, as several com panies hooked up and an- 
nounced acquisition deals. 

Tw o years after buying form er AM Cosm etics 
brands— nam el/ W et h 'W ild , Tropezand B lack R adi- 
ance — M arkw ins International Corp. has scouted out 
a new cosm etics com pany. Soho Cosm etics, to add to 
its brand portfolio . 

Soho Cosm etics. a M on trea 1-based com pany, sur- 
faced in the Canadian m arket two years ago and spe- 
cializes in color cosm etics and cosm etics bags. E ric 
Chen , presiden t and chief executive officer of 
M arkw ins. explained that the French -Canadian com- 
pany w ill give M arkw ins a foothold in the Canadian 
m arket by establishing a "well-seasoned operational 
base there ."M arkw ins also has am bitions of introduc- 
ing Soho — after a full-scale revam p, of course — to 
the 0 S .m arket. Chen said Soho s high-fashion , avant- 
garde in age offers a point of difference am ong sim i- 
larly priced mainstays, such as LO real and Revlon, 
that use spokesm ode Is and glitzy m arketing cam - 
paigns to create a In ost duplicate brand positioning. 

Sohosm id priced range w ill bring M arkw ins, w h ich 
built its business by churning outvalue kits and budg- 
et brands, in to a new tier, it also m ay soon give 
M arkw ins a strong footing in China, where dom estic 
cosm etics con sum ption is grow ing at a rate of 22 per- 
centannualty.Soho.m ore so than the com panysbudg- 
et brands, would be best suited for the Asian m arkets, 
explained Chen. The executive said the com pany ex- 
pects to close the deal in M arch . 

The m ove ispartof the com panys larger strategy to 
build a robust portfolio of beauty brands, noted Chen. 
Prior to acquiring the AM Cosm etics brands in 2O03, 
the M arkw ins business relied on gift sets, such as color 
cosm etics kits and train cases, sold under the nam es 
The Color Workshop. The Color Institute and ACT. 

*In order to build the company, we need to pursue 
brands,* said one m em ber of the M arkw ins team . H e 
acknow ledged thatM arkw ins is looking to acqu ire do- 
m estic beauty brands, as well. As part of its interna- 
tional expansion plans, M arkw ins recently introduced 
its wet h'W ild brand to the European m arket. 

W hispers also circulated that Pacific w orld Corp, 
owners of the N ailene brand, was close to acquiring 
fellow artificial-nail m anu facto, re r F ingrs. According 
to a buyer who m et w ith the com pany, the Pacific 
World meeting room showcased a smattering of 
F ing rs products. 

Talk at the show.brin m ing w irh specialty bath play- 
ers, also centered on the grow ing glut of no -nam e in - 
ports from Ch ina .w al-M arts holiday assorcm ent relied 
heavily on such im ports last year. For m anu facto rers 
thathope to do business w irh W al-M art, it is best to have 
the capability to ship theirw ares directly from China to 
the retailers distribution centers, according to several 
vendors at the show . Lastholiday, R LD International, 
the U S .arm of a Chinese m anufacuirer. helped Wal- 
M art trin the costs of its bath sets even further by ex- 
clid ing added extras, such as decora rive ribbons. 

Pa tGann. director of productdevelopra entof R LD , 
adm irted that the strategy of using a China -based ra an- 
ufacourer and shipping d irect to w al-M art w as 
•squeezing out* U S .-based suppliers desperate to do 



business w ith Wal-M art. "Theyjustcant.com pete,* die 
said . For H oliday 2005, Ganns Landy International di- 
vision is supplying Wal-M art w ith m ore bath gift sets, 
which range from the traditional, featuring angels and 
gold accents, to m ore retro designs w ith black and 
pink color them es.Gann said the bulk of Wal-M arts 
orders were in the $2 J88 retail price range, but there 
were also orders for $6 to $8 bath gift sets, as w ell. 

E rod ing sales of specialty bath products, which in- 
clude item s by Coty's The H e a ling Garden , have 
prom pted several retailers to shrink the space they de- 
vote to the category, in favor of allocating it to high -tick- 
et skin care products. W oodridge Labs — a niche-fo- 
cused com pany known for its n im bleness in bringing 
new products like its Vita-K Solution M icroderm - 
abrasion K it to drugstores- got retailers 'attention this 
week by introducing a $4 0 w rin k le -figh tin g cream 
called D erm aFreeze 365. The product seeks to m in ic 
the form ula of Freeze 24-7, a skin cream that sells at 
specialty retailers like Sephora for $95. W oodridge 
president and ceo Joe M ill in , who rubs the cream into 
his forehead in frontof re tail buyers so they can watch 



the product take effect, said D erm aFreeze is designed 
to reduce the appearance of wrinkles in 10 m inutes. 

The product, which breaks another price barrier in 
m ass skin care , w ill roll ou t to seven retail accounts in 
April. W oodridge w ill back D erm aFreeze w irh $1 m il- 
lion in m edia supportduring them onth ofM ay alone. 

Several specialty bath m anu facturers are follow ing 
The H ealing Gardens new 2y m in ted approach to the 
category by infusing their product form u las with skin 
care benefits. Som e of the new launches, from brands 
such as the m ade-over Sarah M ichaels, teeter on the 
edge of serious skin care w irh introductions such as 
anti-cellulite treatm ents. 

Sarah M ichaels' new owner Com m onwealth Soap & 
Toiletries Co. Inc., which bought the com pany from 
The H athi G roup last year, recruited form erDuane 
Reade beauty buyer Karen Durham to create an en- 
tirely new look and brand positioning for the latchkey 
bath line. Durham .who now runs her own consulting 
firm M arketing Specialists, Inc., is credited w ith creat- 
ing Duane Reade s proprietary beauty brand Apt. 5. 

Continued on page 18 
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1 .M arkw ins International Corp . acquires Soho Cosm etics, a Canad iari -based m aker of color cosm etics and j 
cosm etics bags, for an undisclosed am ount of cash and interest. The deal looks to k m ed iately expand S 
M arkw ins' distribution in Canada as well as introduce a new m idpriced cosm etics brand to theU S.ro arket, | 
which the com pany expects to relaunch in the next six m onths.;. 

2 . Pacific W orld Corp . is expected to acqu ire F ing Ts, giving it another brand in the artificial-nail category, in j 
addition to N ailene and R evlon Artificial. 

3. JC. Penney has hired a hew bath and bodybuyer-M arty R ichner, after the post rem ained open for five m onths. ; 
R ichner has served as the fragrance buyer for Federated Departments tores fa Atlanta; me vice president, gen er- : 
aim erchandise m anager for cosm etics atM ercantile Stores, andthe senior vice president, m arketing and m er- • 
chandising atU ia.Thera ove signals thatthe retailer is indeed serious about reentering the beauty category. 

4. Julie Adam s is nam ed to Duane Reade S beauty departm ent.H er role at the regional retailer is still being : 
ironed out. but two position stem a in open w ith in the division, hosiery buyer and skin care buyer. 

5 . Specialty bath is losing space to skin care item s, and in turn , new bath item s are infusing skin care bene- 1 
fits in their form ulas.M anufecturing in China — and shipping direcdy — gives com panies a distinct ad van- j 
rage in doing business w irh W alM art. The China trend is "squeezing out* sm allU S.bath suppliers who cant: 
offe r the beh em oth its required margins and low price points. 

6. Com petition in the value sector of cosm etics has reached an alltim e high with the addition of Teh Beauty '■. 
by S m art B rands and Jane C osra etics . 

7. H otshow item s according to buyers: PiGS new CoverGirl line targeting older worn en and utilizing the 
O lay brand on packages; a w om an s version of Spirit Antonio Banderas; Sarah M ichaels' new skin care-fo- 
cused bath line; DelLabs'Opalnail line ;Spongeables' soap fused body sponges; Illusions' rotating jewelry 
display, and Solar Cosm etics 'Green Leaf Spa line. 

8. W oodbridge Labs' D erm aFreeze 365 w ill bring a $40 price point to drugstores' skin care shelves this 
spring, breaking the $35 ceiling currently held byAvene and Vichy in B rooks Pharm acy. 

9. H ot2005 trends: an ticellu lite products; 3 -in -1 products, and nail in ptem ents. 

10. ECRM news: Buyers com plained that the four-day. iO-hour-perday beauty show was extrem ely taxing with 
too m any suppliers to 90c in such a shortperiod of dm e; the Expo H a 11 which was specially created to accom m o- 
date an overflow of vendors, w as a bom b w irh few retailers taking the tim e to m eet them .and ECRM is hosting 
irsfirstH ispanicshow this October in M iasa i. to inclide the beauty, food and generalm erchandise categories. 
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UNITED STATES PATENT AND TRADEMARK OFFICE 



In the Application of 



Group Art Unit 3723 
Examiner Chin 



Michael Popovsky et a/. 
Serial No. 10/696,069 
Filed: October 28, 2003 



For: Cleansing Pad 

MS Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



I, Stephen Herman, depose and say: 

1. I have prepared this Affidavit so that It may be considered by the 
US Patent and Trademark Office in connection with the examination of 
US Patent Application Serial No. 10/696,069 entitled ^Cleansing Pad." 

2. I received a Bachelor of Science in Physics from Stevens Institute of 
Technology and a Masters of Science in Chemistry from Fairteigh Dickinson 
University CFDU"). 

3. I have over 30 years experience in the cosmetic and fragrance 
industry and was elected a Fellow of the US Society of Cosmetic Chemists in 
2002. For over fifteen years, I have written and taught about fragrances and 
cosmetic formulation. Since 1993, 1 have been an Adjunct Professor in FDU's 
Masters In Cosmetic Science program, teaching cosmetic formulation lab and 
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1.132 Declaration of Stephen Herman 
Application Serial no. 10/696,069 
Docket Mo: 548-001 

perfumery courses. I am the author of Fragrance Applications: A Survival 
Guide (Allured 2002) as well as book chapters and articles on fragrance and 
olfaction. Since August 1998, 1 have been a columnist for the cosmetics 
industry magazine, Global Cosmetics Industry. 

4. Fragrances are comprised of individual notes - commonly classified as 
top, middle and bottom. The combination of individual notes - usually top, 
middle and bottom - create an accord, a unified olfactory impression. 



5. Fragrance components, especially top notes, are volatile. They are 
also highly temperature sensitive and can be denatured by heat. Starting 
temperatures of greater than about 160°F, notes will degrade and accords 
will change. 

6. In connection with this Affidavit, I have read US Patent Application 
Serial No. 10/696,069 (Publication No. 2005/0000046), US Patent 
Application Serial No. 10/562,311 (Publication No. 2006/0282966), the 
amendments to the claims in Application 10/696,069 made on June 5, 2007, 
the Office Action mailed on November 16, 2007, as well as US Patent No. 
5,995,417 to Taylor. 



7. I understand that in connection with Applicants response to the Office 
Action mailed on November 16, 2007 that claim 12 of Application 10/696,069 
has been amended to read as follows: The cleansing pad of claim 1 wherein 
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1.132 Declaration of Stephen Herman 
Application Serial No. 10/696,069 
Docket No: 548-001 

the solid cleansing agent pourable soap distributed substantially throughout 
the pad contains one or more fragrances. 

8. The Taylor Patent teaches a process for making a cleansing pad in 
which a liquid blend cleansing composition (surfactants, hydrotrope, alkali 
agent and solvent) is heated above the boiling point of the solvent. Heating 
drives off the solvent in which the cleansing composition ingredients are 
admixed and produces a solid waxy composition. 

9. In the case of water, the preferred solvent taught in the Taylor patent, 
the liquid blend cleansing composition is heated to temperatures of over 
212*F, preferably in excess of 28Q°F. 

10. The Taylor patent also teaches forming a solid waxy cleansing 
composition by heating a liquid blend in which glycols or alcohols are used as 
the solvent. The boiling points of alcohols and glycols commonly-used in 
formulating personal care products, Including fragranced soaps, are listed 
below: 



Solvent 



BPf°n 



Alcohol - ethyl 
Alcohol - propyl 
Alcohol - butyl-n 
Ethylene Glycol 
Propylene Glycol 



207 
243 
386 
368 



172.4 
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II. Given the temperature-sensitive nature of fragrance ingredients, a 
person having ordinary skill in the art would not use a process of the type 
taught by Taylor - namely, a process which heats a liquid blend to 
temperatures of over 212°F - to make a fragranced soap-infused sponge. 

12. The cleansing pad according to amended claim 12 of Application Serial 
No. 10/696,069 (as set out in Paragraph 7 of this Affidavit) could not be 
made by the process described In the Taylor patent since heating to 
temperatures above 20Q°F would destroy the intended fragrance 
characteristics of the final product. 

Further Affiant says not. 



Dated: 





Stephen Herman 



38 Hillside Drive 



Totowa NJ 07512 
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